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Planning for Disability

• Who can nominate a guardian?

• Where should nomination occur?

• Guardians nominated by a parent 
or spouse are given priority of 
appointment by the probate court
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Planning for Disability

When disabled person turns 18:

• Do they have legal capacity to make 
decisions about personal  affairs or 
healthcare? 

• Do they have money that needs 
management?
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Can Guardianship and 
Conservatorship be avoided?

If disabled adult has capacity:

• Durable Power of Attorney to 
appoint agent to make financial 
decisions

• Health Care Proxy to appoint agent 
to make health care decisions

• HIPAA Release to allow access to 
medical information
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Planning for 
Guardianship and 
Conservatorship

If a guardian or conservator is needed:

• Start process before they turn 18

• Consider consulting with an attorney 
to assist with the process

• Talk with their medical providers

• If developmentally disabled, will need 
Clinical  Team Report completed

• If other disability, will need Medical 
Certificate completed
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Planning for 
Guardianship and 
Conservatorship

• If parents are serving as guardian or 
conservator for adult disabled child, 
may appoint co-guardian or co-
conservator to provide for continuity 
as the parents age.
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Planning for a Disabled Person’s Inheritance
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Outright inheritance vs. 
inheritance in trust

Maintaining eligibility for 
public benefits

Management of inherited 
assets



Solution

Estate plan should direct a disabled person’s inheritance to a supplemental needs trust (SNT) for the 
disabled person’s benefit.

• Assets in the SNT will be available for disabled person’s benefit, and allow them to maintain eligibility for 
public benefits such as MassHealth and SSI
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Why not leave everything to the sibling?

• Lack of control

• Creditors

• Divorce

• Increases the sibling’s assets (e.g. income taxation, financial aid, taxable estate)
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How is a Supplemental Needs 
Trust (“SNT”) created?
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First-Party vs. Third-Party Trusts

First-Party / “Self-settled” trust

• Funded with the disabled person’s own money – e.g. savings, employment income, outright 
inheritance, legal settlement, lottery winnings
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First-Party vs. Third-Party Trusts

First-Party / “Self-settled” trust

• (d)(4)(A) Trust

• Established by the disabled person, disabled person’s parent or grandparent, or a court

• Must be established and funded before disabled person turns 65

• (d)(4)(C) Pooled Trust

• Managed by non-profit agency

• No age limit to apply for trust account.
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Self-settled trusts 
must include a 
Medicaid payback 
provision: 

Upon beneficiary’s 
death, state 
Medicaid agency 
can recoup money 
from the trust up 
to the amount of 
Medicaid benefits 
it paid out during 
the beneficiary’s 
life.
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First-Party vs. Third-Party Trusts

Third-Party Trust

• Funded with funds from a third party (e.g. a parent or other relative)

• No Medicaid payback requirement

• Disabled person’s own funds cannot be contributed to a third-party trust
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ABLE Accounts

• Similar to 529 plans for education.

• Funds can be contributed by the disabled 
individual or anyone else. 

• Must have “qualifying disability” that began 
prior to age 26. 

• Up to $17,000 per calendar year. If more 
than $100,000 accumulates in the account, 
SSI benefits are suspended.
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ABLE Accounts

• “Qualified expenses” include: assistive 
technology, housing, basic living expenses, 
education, transportation and more.

• If ABLE account funds are used on 
unqualified expenses, may incur penalties.

• Disabled beneficiary may be able to 
manage account themself; otherwise, 
parent or authorized representative can 
manage for them.

• Funds in ABLE Account are subject to 
estate recovery upon the beneficiary’s 
death
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Supplemental Needs Trust 
as Beneficiary of 
Retirement Assets

Copyright © by Margolis Bloom & D’Agostino, LLP.  All rights reserved.



Supplemental Needs Trust 
as Beneficiary of 
Retirement Assets
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Supplemental Needs 
Trusts: General Rules
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Supplemental Needs 
Trusts: Choosing a Trustee
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Supplemental Needs 
Trusts: Administration
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Supplemental Needs 
Trusts: 

Administration

Automobile/van Accounting fees Acupuncture Appliances
Public 

transportation 
costs

Clubs and club dues
Dental work not 

covered by 
Medicaid

Home furnishings Fitness equipment Funeral expenses

Gasoline
Haircuts/salon 

services
Home 

improvements
House cleaning Laundry service

Legal fees
Musical 

instruments

Non-food grocery 
items (toiletries, 
paper products)

OTC medications 
and supplements

Personal care 
services not 
covered by 
Medicaid

Pet care and 
supplies

Travel / vacations Utility bills
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Examples of Permissible Distributions for SSI:



Supplemental Needs 
Trusts: Administration
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Supplemental Needs 
Trusts: Administration
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Examples

• John and Sally Smith have two adult children, Jack and Jill.  John and Sally expect they will leave 
their children a sizeable inheritance.  Jack is disabled, requires assistance with all aspects of 
financial and healthcare management, and currently receives SSI benefits.  He presently lives with 
Jill, and John and Sally know that Jill will always act in Jack’s best interests.  John and Sally are 
setting up their estate plan, and want to know the best way to plan for Jack’s inheritance.

• Should John and Sally leave Jack’s inheritance:
(1) to him directly with the understanding Jill will help him set up his own trust;

(2) to Jill under the condition she promises to always provide for Jack; or

(3) directly to a trust for Jack that John and Sally create?



Examples

• Jane Doe’s son, James Doe, will celebrate his 18th birthday in a few months.

• James is disabled, does not have legal capacity, and relies fully on Jane to make medical and 
financial decisions for him.

• James will continue to need support in these areas indefinitely.  

• What, if anything, should Jane consider to make sure she can continue supporting James after he 
turns 18?



Examples

• Anna is the beneficiary of a Supplemental Needs Trust, and receives SSI benefits.

• Anna wants to go on a vacation this winter, to somewhere with a little more sunshine.

• Anna has requested that the Trustee of her trust make a distribution to pay for the cost of her 
vacation.

• Can the trustee do this without impacting Anna’s benefits?



Q & A & THANK YOU

Sarah G. Henry, Esq.

100 William Street, Ste. 220

Wellesley, MA 02481

Phone: 781.705.6400

Fax: 781.446.6995

shenry@margolisbloom.com

www.margolisbloom.com
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